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COURTS PROPOSE MANDATORY
DISPUTE RESOLUTION BEFORE TRIAL

By Nabeel Peermohamed and Drew Wilson, Brownlee LLP

The Alberta Court of Queen’s Bench is proposing to reintroduce the requirement that parties attempt Alternative Dispute
Resolution before a trial is scheduled. This proposal is an attempt to promote resolution and reduce the wait for civil trials
which currently take three to four years to schedule.

Under former Chief Justice Neil Wittmann’s leadership, the requirement for ADR (either Mediation or Judicial Dispute
Resolution) before proceeding to trial was suspended in 2013. This requirement was suspended in order to expedite access
to justice and trial dates “until such time as the judicial complement of the Court and other resources permit reinstatement.”

The suspension in 2013 was largely due to the unprecedented demand on the court system for JDRs which far exceeded
available judicial resources. Many litigants could not obtain a timely JDR date and the litigation process was slowed down
even further.

It appears now, in the aftermath of R. v. Jordan (the criminal case imposing time deadlines on when matters need to go to
trial) the Courts are now restricting access to trial dates to those matters that truly require a trial to resolve the disputes
between the parties. Those matters that can be resolved through ADR should be.

The Court’s proposal may result in shorter wait times for civil trial dates. Most matters where liability is not in issue
are generally resolved through ADR before the parties schedule a trial. Therefore, it appears the proposal is positive.
We also note the proposal does not restrict Summary Judgment/Summary Dismissal Applications or Summary Trials.
Those processes are still powerful mechanisms to resolve disputes where liability is at issue and we continue to use those
mechanisms regularly.

However, if the requirement for ADR before trial is reintroduced, our defence strategy may change. First, the expense of
private mediation will have to be incurred as a defence cost. Second, if the parties know they will be forced to proceed
to mediation as part of the litigation process, there will likely be less effort spent on informal settlement discussions.
Defendants will be cautioned not to make their best offer prior to mediation as the mere presence at mediation implies a
willingness to continue settlement negotiations.

www.brownleelaw.com




BROWNLEE LLP

‘Barristers & Solicitors

NABEEL PEERMOHAMED

@ 403-260-5301
9 npeermohamed@brownleelaw.com
@ nabeelpeermohamed

abeel Peermohamed is in

his sixth year of practice

with Brownlee LLP and

was recently named as one of the
Lawyers to Watch in Alberta by Lexpert. He focuses on insurance
defence litigation. Nabeel is also a member of the first national Board
of Directors for the Canadian Bar Association serving a two-year
term. Nabeel recently had the honour and privilege of attending
the annual CBA/Supreme Court of Canada dinner with all nine
justices of the Supreme Court. Nabeel also recently completed the
Harvard Law School Program on Negotiation. Nabeel has achieved
successful results for his clients in Alberta’s Court of Appeal, Court

of Queen’s Bench, and Provincial Court.

DREW WILSON
® 403.260.5317

9 dwilson@brownleelaw.com
@ drewwilson

rew Wilson practices

in Brownlee LLP’s

litigation Group and is

a prosecutor for Brownlee LLP’s
municipal group. He was involved with Pro Bono Students Canada
throughout all three years of law school. In Drew’s last two years he
volunteered with CLASSIC (Community Legal Assistance Services
For Saskatoon Inner City), a non-profit ran by law students, which
provided free legal service for low income residents in Saskatoon.
Drew enjoys dealing with complex issues and looking at them from

different angles to formulate the best argument.

Contact our specialists
to stay ahead of the crowd.

EDMONTON OFFICE

#2200, Commerce Place
10155 - 102 Street
Edmonton, AB T5J 4G8

T: 780.497.4800
F: 780.424.3254
1.800.661.9069

CALGARY OFFICE

7th Floor
396 - 11th Avenue SW.
Calgary, AB T2R OC5

T: 403.232.8300
F: 403.232.8408
1.800.661.9069

www.brownleelaw.com






